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a. □ sent to the applicant and to the International Bureau) a total of sheets, as follows- 

Box Relating to Sequence Listing (see Section the Su PP |e "™tal 
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This report contains indications relating to the following items: — ~ ... 

Basis of the opinion 
Priority 

Non-establishment of opinion with regard to novelty, inventive step and industrial applicability 
Lack of unity of invention 

«nn.S^»iII ent w 6r A ? icle ? 5(2) with re 9 ard to novelt y. inventive step or industrial 
applicability; citations and explanations supporting such statement 

Certain documents cited 
Certain defects In the International application 
Certain observations on the international application 
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Box No. I Basis of the report 

1 ■ K, MS SSSJKS^uSEtt SS? " ' he ln,em *'» l ««*-'» h •» language ,„ which „ was 

° *nK« ™ow,ng ,a„guage . 

□ international search (under Rules 12.3 and 23 1(b)) 

□ TntoS 0 " ? f ^ ternational application (under Rule 12.4) 

□ international preliminary examination (under Rules 55.2 and/or 55.3) 

2 ' EESSKSSSttt is , bas I d ° n (replacement Sh eets which 

report as "originally filed" and are notanZxed 'to EK£# ^ underArticle " *» «tW to £ £S 



Description, Pages 
1-9 

Claims, Numbers 
1-10 



as originally filed 



as originally filed 



3. □ 



a sequence W„g an<M , r any related teb , e(s) . see Supp|ementa , ^ ^ ^ 



The amendments have resulted in the cancellation of: 

□ the description, pages 

□ the claims, Nos. 

□ the drawings, sheetsyfigs 

□ the sequence listing (specify): 

□ any table(s) related to sequence listing (specify): 

Pad S lffi^&S*BSf &de°rld h t e o XnT^TT" * thiS "* ort and below 
Supplemental Box (Rule 70.2(c)). considered to go beyond the disclosure as filed, as indicated in the 

□ the description, pages 

□ the claims, Nos. 

□ the drawings, sheets/figs 

□ the sequence listing (specify): 

□ any table(s) related to sequence listing (specify): 
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1. Statement 



Novelty (N) 
Inventive step (IS) 
Industrial applicability (IA) 



Yes: Claims 

No: Claims 

Yes: Claims 

No; Claims 

Yes: Claims 

No: Claims 



2. Citations and explanations (Rule 70.7): 
see separate sheet 
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1-10 



- BoxNo - vl " Certain obser vations on the international application ' — 

^ttC^tSk** and *-*«■ - « •» 1«*n whether ,he 
see separate sheet 
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1). Preamble 



International application No. 
PCT/EP2004/0Qfl949 



The present application relates to diagnosing an "intolerance" (i.e. "infection 
inflammation and other syndromes such as food intolerance", cf. pp.2/3, bridging 
paragraph) due to a specific substance by incubating PMN with a "specific 
substance" and subsequent detection of activation; the expression "detection of 
act.vat.on would encompass an "uptake" which would correspond to a binding, cf 
pp.3/4, bndging paragraph. a ' ' 



2). Re Item V. 



2.1. 

D1 

D2 



The following documents are referred to in this communication- 
WO 96/40869 A (UNIV CONNECTICUT) 19 December 1996 (1996-12-19) 
ABDELILAH S ET AL: "Functional expression of IL-9 receptor by human 
neutrophils from asthmatic donors: role in IL-8 release." JOURNAL OF 
IMMUNOLOGY (BALTIMORE, MD. : 1950) 15 FEB 2001, vo.. 166, no 4 15 
February 2001 (2001-02-15), pages 2768-2774, XP002298341 ISSN: 0022- 
1 767 



2.2. Lack of novelty and lack of inventive step 

The present application does not meet the criteria of Article 33(1) and PCT because 

T^a:^toV and 2 - 10 is not new and/ - - — e - - — 

(0 It is reminded that according to the present application the expression "diagnosing 

rJ.dTo T h 6 r mPaSS diagn ° Slng infGCtl0n and the e ~°" "activated 9 
would also imply binding; see in item 1 above. 

Document D1 discloses diagnosing infection by incubating PMN with a foreign 
substance/pathogen and the subsequent detection of a binding response of the PMN- 
see D1, p.8, paragraphs 1 and 2 and claims 1, 13 and 25. Thus, the present claims 
would appear to lack novelty or at least an inventive step regarding D1 
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(ii) Document D2 discloses that activation of PMN in asthma/allergy is 

TZZTETt PrOP ? rti ° nal t0 thG seriousness °f airway inflammation, see D2 
dpZ' h h column, last paragraph. The skilled person would have known from 
D2 that th.s dose dependent situation in asthma/allergy would relate back to an 
allergen (see D2, p.2772, first paragraph of discussion), i.e. to a "specific 

pmm e uT d ' th ! ,i9ht ° f 01 WhiCh r6,ateS to the dia 9" osjc we of activated 
PMN would have realised a diagnostic possibility for a "specific substance" inducing 
an intolerance, ,.e. airway inflammation. Thus, the present Cairns wou.d appear to 9 
lack an inventive step regarding D1 +D2. «^H«ctr to 



3). Re Item VIII. 



3.1 . Present claim 1 would appear to be a diagnostic method involving a treatment of 
he human or an.mal body, i.e. relates to subject-matter considered by this AuZL 

3.2 Present claim 1 would appear to lack sufficient disclosure because "diagnosina 
intolerance" according to claim 1 is not shown in the description; no resultf " 
obtained/suitable to allow a diagnosis of intolerance by a subject can be found 
Furthermore, no "specific substance" is disclosed in the description, see, e g in 
examptes the terms "food", "foods". It should be noted that p.1 lines 25-3l'and o 1 
lines 1 9-24 of the present description relate to the state of the art and not o the ' 
present invention; the latter would appear to start on p.2, line 28. 
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